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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AR FDR BT YAJETOT HST
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) afe @t & @i & A § o9 S srEe ¥ R HeseR a1 3= eRE # A7 fhEr
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In case of any loss of goods where the loss occur in trahsit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. :

@M  afE gee @ A By {1 9RT @ 9eR (Rure a1 e @) fafa fear A g

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec.109 of the Finance (No.2) Act, 1998.

(1) T Sared Yoo (@rdien) FaEedl, 2001 @ w9 @ siTiia i< yum dem gg-s F @t
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The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the

date on which the order sought to be appealed against is communicated and

shall be accompanied by two copies each of the OIO and Order-In-Appeal. It

should also be accompanied by a copy of TR-6 Challan evidencing payment of

prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
- Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

T Yoob, DY SIS go«:n Td HaATHY AU IRRGROT & Ty 3rdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) g ST b AT, 1944 B gRT 3591 /35-3 B Ifqa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad ; 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / pepaity 7~
demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac res ectlvely- ‘

nominate public sector bank of the place where the bench of an Fp
public sector bank of the place where the bench of the Tribunal is situate:
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In case of the order covers a number of order-in-Original, fee for each O.i.O.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal
(Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section
86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
s o IR & U i WiROT & WAL STl Yod AT Yob A1 &vs e & ar At fhw

T YT F 10% HIA W 3R STl Haer gus Rarfed & T a5 & 10% T WP S el
¢l

6() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute;-._
or penalty, where penalty alone is in dispute.” /o ot
1. Any person aggrieved by an Order-In-Appeal issued under the ,ng’gcé]i_
Goods and Services Tax Act,2017/Integrated Goods and Services Ta}c§A&,bt,2,()177 23
Goods and Services Tax(Compensation to states) Act,2017,may file an ahgeél béfo;re /‘! 5#
the appropriate authority. SN " A
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ORDER-IN-APPEAL
M/s.Atmos Power Pvt Ltd, Plot No.C/1/39/3B,Phase-lll,GIDC,Naroda,
Ahmedaad-382323(henceforth, “appellant”) has filed the present appeal against
the Order-in-original No.07-09/ADC/2019/MSC dated 27.03.2019 (henceforth,
“impugned order") issued by the Additional Commissioner, CGST Ahmedabad-
North(henceforth, "adjudicating authority™).

2. The facts of the case, in brief, are that it was observed during investigation
conducted by Ahmedabad-ll Commissionerate that exemption under notification
No.12/2012-CE dated 17.03.2012 (Sr.No.332,List 8 Sr.15) is available to ‘Bio Gas

Plant and Bio Gas Engine” and not to "“Bio Gas System & spares” cleared by the

appellant by classifying it under Tariff item 84051090 of CETA,1985. Therefore, a
show cause notfice dated 06.10.2015 was issued to the appellant which was
decided under order dated 18.03.2016 holding that exemption is wrongly availed
by the appellant. Demand notice covering further period i.e. July 2015 to June
2017 on the same issue was decided under impugned order confirming duty

along with interest and penalty.

3. Aggrieved, the appellant preferred this appeal on the grounds inter alia,
that the impugned order is non speaking, issued with pre-determined mind and
has only copied the finding of earlier order issued by the Commissioner; that Bio
Gas System & spares are part of Bio Gas Plant and entitle for exemption; that

machinery sold by them is used for separation of gases viz. Methane, H20,C02 &

moisture etc from raw Bio Gas; that nofification includes purification plant and -

spares manufactured by the appellant; that the meaning of bio gas plant is
where bio gas is produced, the bio-methnation process of converting biomass
into gaseous fuel is superior and a sustainable process that needs to be preferred
for such biomass materials that can be processed in biogas plant. In light of said
fact it can be safely gathered that the Bio Gas purification plant is nothing but a
part of bio gas plant which is used to purify the raw bio gas into purified gas.; that
Bio Gas Plant includes all devices or equipments which are connected or
combined together to complete the Bio Gas Plant. Therefore, bio gas purification
plant is nothing but a part of bio gas plant and entitle for exemption; that as per
Encyclopedic Dictionary, biogas plant would necessarily include a system and

spare; that as per the policy framed by Central government as well as once the

entry includes “bio gas plant”, all material equmen’r used for the purpose of

se’r’rmg up bio gas based plant are cerTome en’f/e_ fortg nt of exemption; that
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4, In the Personal hearing held on 13.09.2019 Shri Sarju Mehta,CA reiterated
the submissions of appeal memorandum. He also produced additional submission
dated 13.09.2019 mainly stating that object of the noti.No.12/2012-CE dated
17.03.2012 is to exempt non con-conventional energy device falling under list-
8.5r.No.332: that Sr.No.15 of list 8 covers “Bio gas Plant & Bio Gas Engine”, the
appellant manufactures bio gas purification plant which are part of Bio gas Plant
which is non-conventional energy producing devices and hence the same are
covered by Sr.No.15 of list 8; that bio gas purification plant are used in the factory
of their client for manufacture of complete con-conventional energy
devise/system, impugned order is not correct; that entire bio gas plant has five
main components out of which bio gas purification plant is last components and
also designed for separation of gases from raw biogases generated converfing
agriculiure and municipal waste for producing energy, hence entitle for
exemption; that they cited case law Commr. of Sales Tax v/s Jaynand Khira &
Co., reported in (1975) 36 STR 242 Bombay of Hon'ble High Courf at Bombay; that
it cannot be disputed that goods supplied by the appellant is nof non-
conventional energy device; that merely because of the reason that the bio gas
plant is cleared in part form, exemption is denied then exemption notification will
become redundant: that objection of the nofification supra can be achieved
when exemption is extended irrespective of whether the bio gas plant is cleared
in the name of biogas purification plant or bio gas system.; there is no dispute that
the item manufactured and cleared are required for use in the products of nature

specified in Sr.No.15list 8 of nofification supra.

5. . | have carefully gone through the appeal memorandum and fhe oral
averments made during the course of personal hearing. The issue requiring
determination in the case is whether the appellant is entitled for exemption under
Noti.No.12/2012-CE dated 17.03.2012, as amended, on goods i.e ‘Bio Gas System
& spares' cleared by them. | reproduce below relevant part of said nofification for
ease of reference;

Exemption and effective rates of duty for specified goods of Chapters 1 to 98 —
Jumbo Exemption — Notification Nos. 3/2005-C.E., 3/2006-C.E., 4/2006-C.E., 5/2006-
C.E., 6/2006-C.E. and 10/2006-C.E. replaced

In exercise of the powers conferred by sub-section (1) of section 5A of the Central
Excise Act, 1944 (1 of 1944) and

the Central Government, being satisfied that it is necessary m the publ:c interest so to do,
hereby exempts the excisable goods of the descrlptlon speei’ 1ed/ column (3) of the
Table below read with relevant List appended heretc{aﬁd falli g within the Chapter,
heading or sub-heading or tariff item of the First Schedu(e to'the C i’ﬁraI'Exmse Tariff Act,
1985 (5 of 1986) (hereinafter referred to as the EXc:x Tquff_;:»ﬂ\c asf are given in the
corresponding entry in column (2) of the said Table {r ! ﬂ_h of the duty of excise

\(/;'”"\ "’0 * 7
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specified thereon under the First Schedule to the Excise Tariff Act, as is in excess of the
amount calculated at the rate specified in the corresponding entry in column (4) of the said
Table and subject to the relevant conditions annexed to this notification, if any, specified in
the corresponding entry in column (5) of the Table aforesaid :

Provided that nothing contained in this notification shall apply to the goods specified
against serial number 296 and 297 of the said Table after the 31st day of March, 2013.

Explanation 1. - For the purposes of this notification, the rates specified in column (4)
of the said Table are ad valorem rates, unless otherwise specified.

Explanation 2. - For the purposes of this notification, “brand name” means a brand
name, whether registered or not, that is to say, a name or a mark, such as a symbol,
monogram, label, signature or invented words or any writing which is used in relation to a
product, for the purpose of indicating, or so as to indicate, a connection in the course of trade
between the product and a person using such name or mark with or without any indication of
the identity of that person.

TABLE
Sl. Chapter or Description Rate Condition
No. heading or of No.
sub-heading excisable
or tariff item goods
of the First
Schedule
(1) ) 3 ) (8)
332 Any Non-conventional Nil -
Chapter energy devices or
systems specified in
List 8
LIST-8

(See S. No. 332)

(1) Flat plate solar Collector (2) Black continuously plated solar selective coating
sheets (in cut length or in coil) and fins and tubes (3) Concentrating and pipe type solar
collector (4) Solar cooker (5) Solar water heater and system (6) Solar air heating system (7)
Solar low pressure steam system (8) Solar stills and desalination system (9) Solar pump
based on solar thermal and solar photovoltaic conversion (10) Solar power generating
system (11) Solar photovoltaic module and panel for water pumping and other applications
(12) Solar crop drier and system (13) Wind operated electricity generator, its components and
parts thereof including rotor and wind turbine controller (14) Water pumping wind mill, wind
aero-generator and battery charger (15) Bio-gas plant and bio-gas engine (16) Agricultural,
forestry, agro- industrial, industrial, municipal and urban waste conversion device producing
energy (17) Equipment for utilising ocean waves energy (18) Solar lantern (19) Ocean
thermal energy conversion system (20) Solar photovoltaic cell (21) Parts consumed within the
factory of production of such parts for the manufacture of goods specified at S. Nos. 1 to 20.

[Notification No. 12/2012-C.E., dated 17-3-2012]

S3l Above nofification specifically exempts ‘Bio gas plant and bio-gas engine’
describing it as non conventional energy devices or systems. | observe that
looking to the importance of non conventional energy in India, the exemption
under Section 5A(1) of Cenfral Excise Act,1944 has been made available to 'Bio
gas plant and bio-gas engine’. The wording ‘Bio gas plant and bio-gas engine’

chosen in the notification has left no scope for the industries to make any other
interpretation other than ‘Bio gas plant and bio-gas engine’. | observe that there
may exist any other structure, device, machinery or mechanism etc in the field of

non conventional energy other than speciﬁed in list 8 above. Said list is restricted

observe that once the items for exemphoh 5tond it
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the government, the scope of interpreting the notification by way of considering
other named item in the list becomes redundant and efforts in this regard if any,
may ultimately result in widening the scope of said list. Therefore, the exemption
noftifications which describes the goods in general and lists/specifies each item
individually, leaves no scope of further interpretation in respect of description.
Nofification No.12/2012-CE dated 17.03.2012 as amended, covers non
convenﬁoh_a[ energy device or systems in column 3 specifically mentioning ‘Bio gas
plant and bio-gas engine’ at Sr.No.15 of list 8 and hence there is no ambiguity as to

which item would qualifies for the same.

6. Further facts which are not under dispute are that in addition to Bio gas
purification plant, the appellant also manufactures oxygen plant, nitrogen plant
etc which they clears on payment of appropriate duty; that on function of Bio
gas purification system, It was explained by Shri Sajay Patel, authorized signatory
of the appellant firm that it segregate/separate B-CNG(Bio CNG) from B-Gas(Bio-
Gas), that description of goods are mentioned in PO efc are 'Bio gas purification
plant’ ;that it was stated by Shri Kinner Shah, General Manager of buyer M/s.
Bharat Bio Gas Energy Lid., Anand that post the production, the Bio gas was
subject to refined with the help of Bio gas purification system; that PO/ invoice
etc shows name of the goods as Bio gas purification plonT/Bio gas system. From
said facts, | find that the appellant manufactured Bio gas purification plant
mentioning the same as Bio-Gas System in the invoice. It was argued by appellant
that Bio gas purification plant is an essential part of Bio-Gas plant and hence
benefit of exemption cannot be denied. In this regard, | agree with the
adjudicating authority who held that Bio gas purification plant and Bio-Gas plant,
two cannot be equated to be one and the same. Further, in view of the fact that
post the production, the Bio gas was subject fo refined with the help of Bio gas
purification system, | dbserve that biogas purification plant cleared by the
appellant in the name of Bio Gas System is neither a "Bio Gas Plant nor a ‘Bio Gas
Engine' as specified under the nofification supra and hence exemption to the

same is not eligible.

& It is further argued by the appellant that they manufactures bio gas
purification plant which are part of Bio gas Plant which is non-conventional
energy producing devices and hence the same are covered by Sr.No.15 of list 8;

that bio gas purification plant are used in the factory of their client for

\i:!ewse/sys?em that entire

bio gas plant has five main componen’rs ozof wh h bJO gas purification plant is

last components and also designed fc%r\s pqrcxﬂo ”QFEQOSGS from raw biogases

manufacture of complete con- conven’riom‘ol energy
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generated converting agriculture and municipal waste for producing energy;
that merely because of the reason that the bio gas plant is cleared in part form,
exemption is denied then exemption nofification will become redundant; that
aim of the nofification supra can be achieved when exemption is extended
irespective of whether the bio gas plant is cleared in the name of biogas
purification plant or bio gas system.there is no dispute that the item
manufactured and cleared are required for use in the products of nature
specified in Sr.No.15, list 8 of notification supra. In view of the observations at para
5.1 above on clarity under nofification supra as well as the fact that biogas
purification plant cleared by the appellant in the name of Bio Gas System s
neither a '‘Bio Gas Plant nor a '‘Bio Gas Engine’ specified under the notification
supra, | do not agree with the contention of the appellant. The case laws referred
by Thé appellant are having different background and not squarely applicable to

the present case and hence | do not rely on it. .

8. In view of the above, the appeal filed by the appellant is not maintainable.

| therefore, reject the same accordingly.

9. erfieRal g 51 i TS STTe T (e IURIh i & f3ham srar 2

The appeal filed by the appellant stands disposed of in above terms.

il

(Gopi Nath] N\
Commissioner,CGST (Appeals) .
Date:

Attested
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By R.P.A.D.
To,

M/s. Atmos Power Pvt Lid,
Plot No.C/1, 39/3B,39/8B,Phase-lll,GIDC,Naroda,Ahmedaad-382323.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad-North
3. The Additional Commissioner of Cenfiral Tax (System)Ahmedabad-North,
4. The Asstt./Deputy Commissioner, CGST Division-VI, Ahmedabad-North.

\/Squord File.

6. P.A.File




